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A Talk in Three Parts

 Part 1
— the Government’s proposals
— Discussion from floor

« Part?2

— Problem areas in practice
— Discussion from floor

 Part3
— How to simplify the problem
— Discussion from floor
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Part 1 — Government Proposals

13 April 2011 — Steven Webb

| ...remain of the opinion that schemes must equalise for the
effect of GMP rules....As a consequence | have decided to take
the amendment forward...

| wish to offer as much help as is practicable and so | have
asked my officials to draft quidance on how a scheme might
approach equalisation.

It is currently my intention to consult on the guidance in draft
alongside the proposed legislation before the end of the year

www.hoganlovells.com 3



Why are GMPs unequal

« GMPs are a function of legislation

 |nequalities mirror those of SERPS so:
— Different GMP pension ages — 60 (f) 65 (m)
— Females enjoy a higher accrual rate
— Rates of revaluation in deferment
— Rates of increase in payment
— Anti-franking requirements

 GMPs can only be equalised if legislation changed

« Schemes can however adjust total benefits so as to
equalise
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The Current Position

« 20 January DWP issued:

— Draft Regulations
— Draft guidance on how to equalise

« Consultation ends in April

« Cost of compliance

— Around 1% or 2% of scheme liabilities
— £10 or £20 billion

— Plus implementation costs (record keeping and systems,
legal and actuarial advice)

* Too complex for general media comment
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The Draft Regulations

« Government’s statement — Allonby
* No need for comparator when equalising GMPs

 Draft regulations actually go much further:
— Amend provisions of the Equality Act
— Also amend Pensions Act — PPF compensation provisions

« Concern is amendments impose positive obligation
on schemes to equalise the effects of GMPs

« Government view is that this obligation already
exists — so why need to legislate at all

« Use of European Act 1972 being considered
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Draft Guidance

« Adopts a “best of breed” approach
« Pay member the higher benefit of male or female

£1,400.00
£1,200.00 DBifferencedueto
rates of indexation
£1,000.00 N\
£800.00 -
\ Point of equalisation
£600.00

\ Difference due
£400.00 to-anti=franking

i \
Difference due to accrual

£200.00 and revaluation requirements

£0.00

60 61 62 63 64 65 66 67 68 69 70 71 72 73 74 75
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Draft Guidance — Best of Breed

£1,400.00

£1,200.00

£1,000.00

£800.00 -

£600.00

At point of equalisation:

Increase female’s pension by £63 pa
Male has received £191 less than

£400.00

female over period
Best of breed approach:

£200.00

Female underpaid by £624
Male underpaid by £737

£0.00
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Thoughts on Guidance

» Best of breed is the most expensive option

« (Guidance silent on practical problems (part 2)
Legal status of guidance

Will schemes rush to follow it?

Discussion from floor
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Part 2 - Problem areas in practice

« What is not addressed in Guidance
— Interest on payments
— Missing membership data
— Discretionary pension increases (past and future)
— Transfer payments
— Scheme wind ups and buy out
— Members who have died
— State Scheme Premiums
— Tax issues
— Married women paying lower NIC
— Pension sharing on divorce
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Jurisdiction and Time Limits

« Breach of sex equality rule (s67 EA)
« Employment Tribunal in first instance (s127 EA)
« Trustees can apply for a declaration (s127(4)EA)

« Claims brought within six months of end of
employment (s129EA) unless concealment

* Time limits likely contenders:
— 17 May 1990 (Barber Day) — PPF's approach
— Six years (s 134 EA) unless concealment case

« Compensation for injured feelings (s126 EA)
 Can Trustees take commercial decisions
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Ways to resolve problem areas

» Test case — potentially to ECJ
— DWP will not support
— GConcerns about European Court rulings
— Could SERPS be an occupational pension

« Pathfinder Scheme
— Government thinks public sector schemes are immune
— Regulation 3 is unclear — can we all use it?

 Discussion from Floor
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Part 3 — Ways to Simplity the problem

« Method One

« Government amend legislation:
— Remove anti-franking requirements
— Equalise GMP pension ages at 65 (or above)
— Clarify S12010/2132 Regulation 3

Significant political hurdles to overcome
Does Government have the political will
Adopt as part of red tape reduction exercise
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One alternative method

« Make use of the existing legislation on GMP
conversion

« Convert (unequal) GMP into (equalised) scheme
benefit

 Statutory procedure
* Trustee needs to be satisfied equal actuarial value

« Member consultation and actuarial certificate —
needed

* For the past apply strict time limits on bringing
claims and on amount of retrospection
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What are we doing?

 Joint Working Group have met DWP
representatives

« DWP feel obligation to reflect Allonby decision in UK
regulations

« Example method: DWP trying to be helpful

 DWP not enforcing implementation
— But will tPR or auditors do so?



What are we doing?

* Doing
— Encouraging DWP to limit regulations just to deal with
Allonby
— Providing DWP with examples of complexity
— Trying to get DWP to link issue with state pension reform
— Get shared understanding about retrospection rules

 Thinking about doing
— ECJ test case
— Explain to DWP how public sector schemes are affected
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Negotiation options

 Status quo - will not be accepted by DWP

« Sponsor test case (potentially to ECJ)

 Just new regulations to reflect Allonby
— Sweep issue back under the carpet

« Legislation to simplify eg remove anti-franking rules
— Fairness issues for DWP

« Require GMP equalisation,
— no guidance on methods
— specified method (value)
— specified method (dual records)
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Discussion from Floor
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