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Scope of the consultation

We are consulting on the draft code of practice for the authorisation and supervision
of collective defined contribution (CDC) schemes (the CDC code). We are particularly
interested in responses to the specific areas that we have asked about and request that
respondents focus on these, although we will consider all comments.

While we understand that the intention of government is to legislate to enable further
market developments like commercial master trusts in due course, at this stage only
single or connected multi-employer CDC schemes are permitted by the legislation, which
is reflected in this draft code. We ask that comments are restricted to those relevant to
this type of scheme.

This draft code focuses on all requirements trustees need to plan for now. However, we
will be revisiting the code later in the year to expand on our expectations for continuity
options. We will also be producing accompanying guidance in relation to the code.

Who this consultation is for

This consultation is for anyone who is seeking to understand what our approach to the
authorisation and supervision of CDC schemes will be. This will likely include trustees,
sponsoring employers, scheme members, pension professionals and those who are
looking to establish a CDC scheme.

Government consultation principles

For the purposes of this consultation paper, we are following the government’s
consultation principles at https:/www.gov.uk/government/publications/consultation-
principles-guidance

The key principles state that consultations should:

* be clear and concise

®* have a purpose

* be informative

* be only part of a process of engagement

* |ast for a proportionate amount of time

* be targeted

* take account of the groups being consulted
* be agreed before publication

* facilitate scrutiny

* pe responded to in a timely fashion, and

* not be launched during local or national election periods
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Consultation context

The Pension Schemes Act 2021 (the 2021 Act) received Royal Assent in February 2021
and introduced the legislative framework for CDC schemes within the United Kingdom.
The Department for Work and Pensions (DWP) has since developed the Occupational
Pension Schemes (Collective Money Purchase Schemes) Regulations 2022 in close
consultation with us. These expand on and provide specific detail to the provisions in
the 2021 Act. The legislation requires that members will be appropriately protected
through an authorisation and supervision regime for CDC schemes. Therefore, for a
scheme to be authorised and remain authorised, we must be satisfied that they meet
the relevant criteria.

This consultation is in relation to the content of the draft CDC code, which outlines the
criteria, our expectations, and the procedures we expect to follow when determining
whether or not authorisation must be granted to prospective CDC schemes.

While CDC schemes are a new type of pension scheme within the United Kingdom, our
role in the authorisation of these schemes does not represent a new way of operating
for us. Many aspects of the code will be familiar in that the approach to the authorisation
and supervision regime reflects that adopted for master trust schemes in many areas.

The purpose of the CDC code is to provide trustees with the clarity they need on how
to apply for authorisation and the matters that will be taken into account in deciding
whether a CDC scheme should be authorised and should remain so. This code is an
addition to the existing legislation and codes that will be relevant to CDC schemes and
we expect those who will use this code to be familiar with their existing obligations and
our expectations in this regard.

Presenting our expectations

Our intention is to incorporate the CDC code into our new single code of practice, which
we consulted on last year. Therefore, the final CDC code will adopt the modular format of
the new code, with each module relating to different aspects of the authorisation criteria.

The code sets out how an application for authorisation is made and the matters we

will take into account when considering applications. It does not cover all aspects of
pensions legislation; therefore, trustees will be expected to seek the help of advisers and
look beyond this code to help them understand all their legal obligations.

We make a clear distinction between legal duties and our expectations in the code by
using the word ‘must’ when referencing legal duties, and ‘should’ for our expectations.
We use ‘need’ where the process is necessary to allow a scheme to operate even though
there is no expectation or legal requirement in place.

The 2021 Act sets out that the trustees applying for authorisation must satisfy us that the
scheme meets the criteria to be authorised. In view of this, the language we have chosen
to use is that schemes are, for example, ‘more likely’ or ‘less likely’ to satisfy us. This
enables circumstances where CDC schemes may be able to justify a particular or
different approach.
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Responding to the consultation

Please fill in your responses to the questions below, save this whole
consultation form to your computer and return the completed
attachment by 22 March 2022 to: cdcpolicy@tpr.gov.uk.

When responding, please confirm if you are responding as an individual or on behalf

of an organisation and, if on behalf of an organisation, whether only the views of the
organisation are expressed in the response.

Your details

Your name: Peter Williams

Organisation (if applicable): ~ /Association of Consulting Actuaries

Responding as an individual or o pehalf of ACA
on behalf of an organisation:

If on behalf of an Yes
organisation, are only the
views of the organisation
expressed in this response?:

Job title (if applicable): Chair of ACA Pension Schemes Committee
Postal address: First floor (129)

40 Gracechurch Street

London

EC3V OBT

Email: peter.williams@aon.com
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Your details continued...

Please select the category that best describes you or your organisation.
If you have multiple roles, please select all that apply.

Adviser (Actuarial) Adviser (Covenant) Adviser (Investment)
Adviser (Legal) Adviser (Other) Administrator
Investment manager Professional body Provider

N Scheme sponsoring employer o Trustee

|:| Other (Please describe in the box below)

Industry body

Confidentiality (Please complete as applicable)
Please confirm whether you would like us to include your name on

our list of respondents to this consultation:

|:| Yes, | wish my name to be included on the list of respondents

No, | do not wish my name to be included on the list of respondents

and/or:
Please confirm whether you would like us to include your
organisation on our list of respondents to this consultation:

|:| Yes, | wish my organisation to be included on the list of respondents

No, | do not wish my organisation to be included on the list of respondents

As this is a public consultation, we may need to share the feedback you send us within our
own organisation or with other government bodies or in response to a request under the
Freedom of Information Act 2000. In the interests of transparency and effective scrutiny,
we may also publish this feedback as part of our response to the consultation. If you wish
your response, in whole or in part, to remain confidential, please tick the box below and
give your reasons and we will consider whether we can reasonably meet your request:

Yes, | wish my response to remain confidential

If “Yes’, please specify which
part of your response you
wish to remain confidential
and why:
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Consultation: General question

1.

Do you consider that any important areas of the authorisation
criteria have been missed in the new code?

We have drafted a code that is intended to provide the trustees of CDC schemes
with sufficient detail to understand how their scheme can meet the criteria to be
authorised. The code is structured around the criteria as they appear in the relevant
legislation. We are aware that there is a significant interplay between the various
authorisation criteria. Our intention is that users should be able to clearly identify
places where they may need to consider other elements of the authorisation criteria.

Yes No

Please give your reasons below:

The Regulator has clearly put a significant amount of consideration into the appropriate
governance structures for CDC schemes and the draft Code is extremely comprehensive.
Our response inevitably highlights a number of areas in which we would like to see changes
made. However, the draft Code is already a very helpful document and we would encourage
the Regulator to finalise this as soon as possible, to enable employers considering CDC
schemes to move forward.

We do not have any additional areas to highlight at present. However, we would encourage
TPR to update the industry on developments in their expectations, as the first schemes
progress through the authorisation process - perhaps via informal routes such as blogs if this
allows information to be published sooner. This will ensure the industry is aware of the latest
expectations.

We note there were no questions on the supervision and reporting section of the code. In
that section, we were concerned about the proposed deadline of 2 days for notification of
“Significant events relating to the ability of the scheme to meet its running costs or maintain
the required reserves in appropriate proportions”. As a minimum, this should refer to “2
working days” rather than “2 days”, to ensure events that occur during or very shortly before
a weekend, or bank holiday period, are treated appropriately.
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Consultation: Section-specific questions

Introduction and Applying for authorisation

2.

Is the level of detail we have set out appropriate?

Tves [ v

Please give your reasons below:

We question whether the level of detail is appropriate for single (or associated) employer
CDC schemes. Such schemes are likely to be set up by large, relatively paternalistic,
employers and it is not clear that the Regulator needs to explore all aspects of the scheme’s
operation in such detail in this context. Indeed, there is a risk that such employers will be less
likely to set up CDC schemes because of the potentially excessive regulatory hurdles that
would be placed in front of them.

We note that parts of this draft Code are very similar to the Regulator’s Code of Practice 15
on the authorisation and supervision of master trusts. We accept that the requirements, as
set out in the current draft, are likely to be appropriate when (as is anticipated) the CDC
regime is extended to allow CDC Master Trusts, which may involve entities with wider
motivations, including profit. Therefore, as CDC regulations evolve to permit wider forms of
CDC (including profit-making master trusts), we believe little extension of the draft Code
would be required.

We would suggest the Regulatory attention for single employer CDC be focused on ensuring
that benefit adjustments are set at a sensible level each year, that member communication is
not misleading and that there will be sufficient funds in the event of a future wind-up. In
other areas — particularly where the risks are similar to or less than a typical DB scheme — we
would suggest that the Regulator should not require more than it asks of DB scheme trustees
and scheme sponsors. It would therefore be helpful for TPR to clarify in the Code that it will
take a proportionate approach in these circumstances.

The graphic at Figure 1 probably requires additional explanation, if it is to be retained. If it is
simply intended to show that various issues are related, we question whether it adds clarity.
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Consultation: Section-specific questions

Introduction and Applying for authorisation continued..

3.

Are there areas where supporting guidance would be useful?

While there is significant detail in the code, we will be steered by your response to
areas where further guidance would be helpful.

@ Yes ﬁ No

Please give your reasons below:

One specific issue requiring clarification — preferably in the Code itself, but failing that in
guidance — is the possibility of providing a lump sum benefit as a ‘qualifying benefit’ from a
CDC scheme. Our understanding is that the legislation (in particular, Section 2 and 3(5) of
the Pension Schemes Act 2021) does not prevent a CDC scheme paying a lump sum, such
as a Pension Commencement Lump Sum (either by commutation or as an additional lump
sum) or a lump sum on death, as a ‘qualifying benefit’, provided the benefit structure also
includes a pension. As drafted, the ‘What is a CDC scheme?’ section of the Code suggests
that a lump sum must be provided through a separate (non-CDC) section — by providing an
example of “a lump sum” as a benefit that “must be separated” into a different section that is
not subject to authorisation. We agree that a lump sum could be provided separately, but it
should be made clear that CDC sections can also provide lump sums.

In relation to this, TPR should also confirm that, as a condition of authorisation, the terms for
commutation of CDC pension for lump sum (and indeed other member options such as
transfer values and early retirement) should be based on central estimate assumptions.
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Consultation: Section-specific questions

Introduction and Applying for authorisation continued...

4. Is it clear what constitutes a section and when you must divide
a scheme into multiple sections?

ﬂ Yes E No

Please give your reasons below:

See our comments on 3, regarding the suggestion of separate (non-CDC) sections for lump
sums.
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Consultation: Section-specific questions

Introduction and Applying for authorisation continued...

5. Isit clear how the authorisation fee will be set for schemes
with multiple sections?

‘D‘Yes ‘ No

Please give your reasons below:

It would be helpful to add an example of the anticipated fee for two sections with fairly minor
differences (such as an NRA 60 and 65 section).

Consultation document on: a
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Consultation: Section-specific questions

Fitness and propriety

6.

Is the level of detail we have set out appropriate?

Yes |:| No

Please give your reasons below:

As noted in our response to question 2, the level of detail seems appropriate for a Master
Trust but we would hope that a more streamlined assessment of trustee fithess and propriety
might be proportionate for a single employer CDC scheme.

We also have a specific concern over the possible unintended consequences of the following
comments about the expected “Conduct of individuals involved in the scheme”:

» They have acted to reduce the likelihood of an adverse event recurring;

» There are mitigations to any adverse events with relevance to the role, including frequency,
severity, impact, and explanation offered.

These comments might suggest the trustees should adopt a relatively conservative
investment strategy, despite this being expected to yield lower returns — this might not be
appropriate for a CDC scheme. It is unlikely to be appropriate for CDC scheme trustees to
focus exclusively on reducing risks of adverse events when setting their investment strategy.
In relation to the wording above, TPR should clarify that the actions / mitigations therefore
only relate to operational risks, rather than investment strategy.

It would also be unfortunate if the requirements set the bar so high that it was difficult to
achieve inclusion and diversity aims for the trustee board as a whole — for example including
younger, less experienced trustees.
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Consultation: Section-specific questions

Fitness and propriety continued...

7. Are there areas where supporting guidance would be useful?

Yes |:| No

Please give your reasons below:
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Consultation: Section-specific questions

Fitness and propriety continued...

8. Is it clear what the expected level of trustee competence is
to successfully govern a CDC scheme?

‘D‘Yes ‘ No

Please give your reasons below:
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Consultation: Section-specific questions

Systems and processes

9. Is the level of detail we have set out appropriate?

Yes |:| No

Please give your reasons below:

As noted in our response to question 2, the level of detail seems appropriate for a Master
Trust but we would hope that a more streamlined assessment of systems and processes
might be proportionate for a single employer CDC scheme.

Rather than including a long and wide-ranging list of “matters more likely to satisfy TPR” it
would be more helpful to have a much shorter list of the essential requirements of interest to
TPR, in the context of single employer schemes, reflecting the fact that such schemes are
likely to be set up by large, relatively paternalistic, employers.
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Consultation: Section-specific questions

Systems and processes continued...

10. Are there areas where supporting guidance would be useful
- for example preparing a governance map?

‘Yes “:| No

Please give your reasons below:

As noted above, the draft Code itself appears disproportionately extensive for single
employer CDC schemes.
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Consultation: Section-specific questions

Systems and processes continued...

11. Is it clear what constitutes an effectively administered and
governed CDC scheme?

Yes No
Please give your reasons below:

As noted above, the provision of a long list of “matters more likely to satisfy TPR” does not
provide clarity.
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Consultation: Section-specific questions

Member communications

12.

Is the level of detail we have set out appropriate?

Yes |:| No

Please give your reasons below:

The requirements for the assessment of member communications seem disproportionate.
This is an area in which the requirements are even more stringent than in the Code of
Practice 15 for Master Trust authorisation and supervision. In particular, unlike Master
Trusts, CDC schemes would be required (in order to be “more likely to satisfy TPR”) to carry
out the following exercises:

« Actively encourage members to give feedback on communication and raise concern;

» As part of the process of developing and routinely maintaining communications, views must
be sought from a range of members who are representative of the membership as a whole;

» Establish whether members understand the communications — suggested evidence
includes surveys of members to establish their understanding of risks and benefits;

» Produce a quarterly report to the trustees on summarising feedback from members and
setting out how this has been taken into account and what actions are to be taken;

» Produce an annual report to members, summarising feedback and actions taken and
encouraging feedback.

In contrast, the Master Trusts requirements are much less prescriptive, requiring for example
(in order to be “more likely to satisfy TPR”) that there is a process for members’ views to be
heard by the trustees and that the trustees respond to feedback and take appropriate action.

In our view the challenges of communicating the key issues to CDC scheme members are
certainly no more significant than for traditional DC. CDC scheme members need to be
aware that their target benefits are not guaranteed and may vary, but there are no decisions
(or significantly fewer significant decisions) to be taken by the members. In contrast,
members of DC arrangements face important and complex decisions that will impact their
retirement income all the way through their membership of the scheme — from how to invest
their savings, and how this should change over time, to how to drawdown or otherwise
secure an income once they reach retirement. It seems extremely disproportionate to require
more from CDC schemes than DC schemes on member communication. We suggest that
the requirements should be no greater than you require from DC Master Trusts.

The extent of the consultation and feedback required from members seems disproportionate
and establishing whether members understand the communications is very difficult to do in

practice.

As a minimum — if you do retain explicit requirements for trustee and member reporting on
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Consultation: Section-specific questions

Member communications continued...

13. Are there areas where supporting guidance would be useful?

‘Yes “:| No

Please give your reasons below:
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Consultation: Section-specific questions

Member communications continued...

14.

Do you see any barriers in meeting our expectations for
effectively using members’ feedback and communicating
how benefits may potentially vary from target?

|:| Yes No

Please give your reasons below:

See our response to Q12. In addition, the issue seems rather circular — a member would
need to properly understand the risks, in order to comment on whether the risks have been
adequately communicated to them.

The ‘litmus test’ of whether the risks have been properly explained to the membership as a
whole would be after a significant detrimental event, where benefits have had to be cut back,
and whether this comes as a surprise to some members. Such reductions should not happen
frequently. It would be appropriate to review communication and obtain member feedback
after such events.
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Consultation: Section-specific questions

Financial sustainability

15.

Is the level of detail we have set out appropriate?

Yes |:| No

Please give your reasons below:

It is important that any ‘cash’ reserve for meeting costs following a triggering event can be
built up over time — so long as the difference is covered through (for example) insurance or
guarantees. The draft code appears to provide for this. However, the draft Code does
require a full reserve (including guarantees etc) from ‘day 1'. This is not as flexible as we had
hoped and could put all but the largest employers off - until CDC Master Trusts become an
option.

It would be helpful for TPR to therefore clarify that reserves to be held for the 24 month
run-on period do not need to include investment expenses which would otherwise be
deducted from the scheme’s assets in the normal course of events.

The ‘information about the employer’ seems excessive for employers that have agreed to
provide support for the ongoing costs of the scheme. In particular, the Regulator will be
collecting (and presumably analysing) much more information than it would collect from a
typical DB scheme sponsor — who would typically be responsible not only for ongoing costs
but also for a much more significant and potentially open-ended contributions towards the
cost of funding the defined benefits. The information seems particularly disproportionate
given the size of the employers likely to be considering setting up CDC schemes, where the
ongoing costs of the scheme are likely to represent only a small proportion of the employer’'s
outgoings.

There also appears to be an inconsistency — no information is required where the employer’s
only commitment is to pay contributions for the members it employs, whereas a significant
amount of information is required where it will also meet the administration costs (even
though those costs are likely to be a small proportion of the contributions, if the single
employer scheme is to be viable).

Consultation document on: @
A Code of Practice for authorisation and supervision of collective defined contribution schemes



Consultation: Section-specific questions

Financial sustainability continued...

16. Are there areas where supporting guidance would be useful?

ves [ o

Please give your reasons below:
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Consultation: Section-specific questions

Financial sustainability continued...

17. Is the structure of the Costs, Assets and Liquidity Plan reasonable
for this type of model?

‘ ‘Yes “:| No

Please give your reasons below:

Firstly, it should be stated clearly that the CALP is a plan to meet the costs arising in the 24
months following a triggering event.

The Code should also state clearly that the CALP can include provision for some of these
costs to be met from general scheme assets, within the charge cap, in the same way for an
ongoing scheme. This appears reasonable from first principles and also appears to be
envisaged by the inclusion of “revenues generates by the scheme from charges on assets
(annual management charges)” in the haircuts table — although this description seems more
relevant to a DC scheme with explicit charges on member funds, than a CDC arrangement.
Perhaps this could instead refer to “Costs expected to be met from scheme assets (within the
charge cap)™?

Under income in relation to benefits, the reference to “the principle sources of income of each
participating employer...” is confusing. We believe the purpose of the CALP is to ensure the
scheme has sufficient funds, following a triggering event, without support from participating
employers. If such support can be taken into account as an asset, this needs to be spelt out
much more clearly. If it cannot, it is unclear why this information is included in your list.

Finally, as noted in the response to question 2, the level of detail seems appropriate for a
Master Trust but a more streamlined CALP would be proportionate for a single-employer
CDC scheme.
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Consultation: Section-specific questions

Continuity strategy

18.

Is the level of detail we have set out appropriate?

Yes

|:|No

Please give your reasons below:

Despite your reassuring comment that TPR do not expect the strategy “to be exhaustively
detailed” the level of detail set out does appear to be relatively exhaustive. We would hope
that the strategy document could be relatively high level, given the trigger event will generally
be expected to be many years in the future and there will therefore be a significant level of
uncertainty on the details that might be relevant at that time.
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Consultation: Section-specific questions

Continuity strategy continued...

19. Are there areas where supporting guidance would be useful?

Yes |:| No

Please give your reasons below:
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Consultation: Section-specific questions

Continuity strategy continued...

20. Is it appropriate for a CDC scheme to not plan for continuity
option three (closure) when it first comes for authorisation and
are there any risks to this?

@ Yes ﬁ No

Please give your reasons below:

This seems reasonable. Planning can be more fruitfully carried out in the run up to closure,
when more information will be available and the planning can be more precise. We suggest
that trustees should only be required to plan for continuity option 3 if this option is considered
a realistic possibility.
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Consultation: Section-specific questions

Scheme design

In this section, we have tried to explain how we will assess whether the scheme design is
sound in terms of process and evidence.

21.

Is the level of detail we have set out appropriate and are
there further matters we should consider?

‘D‘Yes ‘ No

Please give your reasons below:

We are broadly happy with the comments on scheme design although we do have some
comments on the details.

In the ‘scheme rules’ section there is a helpful comment that you expect trustees to obtain
legal advice on how the scheme rules meet the legislative requirements on benefit
calculation and adjustments and make this available to the scheme actuary. This an area on
which the actuary is required to comment, in the viability certificate, on a non-actuarial issue
and will need to consider the legal advice obtained — it would make sense for the actuary to
rely on the legal advice obtained by the trustees. However, the sentence at the end of this
section emphasises the need for the actuary to decide how to comply with these
requirements and suggests this could include obtaining their own legal advice. This is helpful,
albeit could be a costly expense for the scheme to ultimately bear — our preference would
therefore be for the actuary to be able to reply on legal advice obtained by the trustees.

The viability certificate also requires the scheme actuary to comment on the accuracy of
certain specific aspects of member communication — as you list in the ‘scheme
communication’ section under points a to ¢c. However, the paragraph which follows refers
more widely to “their communications to members” and “generic communications and
templates”. It needs to be clarified that the actuary need only consider the specific aspects of
member communication set out in the legislation, and listed at points a to ¢ above.

The comment under ‘testing and modelling in respects of the scheme’ that “the assumptions
used in testing and modelling should be central estimates” is not correct. Testing and
modelling is likely to consider variation from the central estimates, looking at a range of
possible scenarios. This should be clarified.

In the viability certificate section, it would be helpful to add a cross reference to the template
certificate in Appendix A.

Consultation document on: @
A Code of Practice for authorisation and supervision of collective defined contribution schemes



Consultation: Section-specific questions

Scheme design continued...

22. Are there areas where supporting guidance would be useful?

@ Yes ﬁ No

Please give your reasons below:

Guidance on allowance for member options, such as CETVs and commutation factors, is
likely to be appropriate. TPR could helpfully confirm that such options should be based on
central estimate assumptions.

Regulation 19(2) allows trustees (subject to scheme rules) to instruct their actuary to allow for
post valuation experience in completing the actuarial valuation. As CDC schemes are in any
case subject to annual valuations, and post valuation experience will make it difficult to
complete a valuation based on a moving target, we suggest that the guidance should state
that this approach is only expected to be adopted in exceptional circumstances.

See our comments under the next question, on guidance relating to testing and modelling.
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Consultation: Section-specific questions

Scheme design continued...

23. Is it clear what we expect with regard to testing and modelling,
and are there any additional issues or factors which could
be relevant?

Yes |:| No

Please give your reasons below:

It is clear that some testing and modelling will be required but not the required extent of such
testing and modelling. The comment that “This will include an understanding of the downside
risk and the likelihood of cuts in benefits, as well as the level of variation” is helpful.

TPR should provide more details on the level of testing and modelling required as your
thinking evolves in this area. This could be communicated by guidance or, at least initially, by
less formal means — such as a TPR blog. In particular, TPR should seek to avoid a situation
where applications for authorisation are rejected because TPR internal requirements have
firmed up or moved on without this being communicated to the industry.
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Consultation: Section-specific questions

Scheme design continued...

24. In regard to testing and modelling, is it appropriate to expect
schemes to conduct asset liability modelling (ALM)?

@ Yes ﬁ No

Please give your reasons below:

This would be appropriate at set up and perhaps every 3 to 5 years thereafter, or if there are
significant developments. We strongly support you comment in the draft code that annual
asset liability modelling would not be expected.
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Consultation: Section-specific questions

Scheme design continued..

25. Are there any other aspects of the trustees’ stewardship of the
investment strategy that we should be assessing in support of
a scheme’s design being sound?

D‘Yes ‘ No

Please give your reasons below:

It will be important for the investment adviser and the actuary to liaise closely, and the Code
of Practice should encourage this. The actuary is likely to consider the investment strategy
as part of their consideration of ‘soundness’ and if changes to the investment strategy, or
perhaps the investment adviser's views on central estimates, were not considered
reasonable by the actuary this could potentially prevent the actuarial certification being
provided. Clearly it would be in all parties’ interests for any such potential areas of
disagreement to be debated well before the actuary’s certification is required. We would
suggest that the Code encourage the trustees to ensure their advisers work together
appropriately and to allow the actuary an opportunity to comment on any material proposed
changes in the investment strategy, for this reason.
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Consultation: Section-specific questions

Scheme design continued..

26. In respect to the gateway and live running tests, are there any
further matters we should consider and is it clear what we expect?

@ Yes ﬁ No

Please give your reasons below:

It would be helpful to add commentary about the approach the Regulator would expect where
the live running tests are not passed, so the viability certificate cannot be provided.

It would also be helpful to clarify that the second gateway test and the first live running test
refer to each active member, rather than each member.
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Consultation: Section-specific questions

Scheme design continued..

27. Our plan is to provide a standard template for the viability
certificate to ensure what is being certified is standardised
across CDC schemes. Is this helpful?

D‘Yes ‘ No

Please give your reasons below:

This is helpful. We suggest that it might also be helpful to make it clear on the document that
that the scheme design allows for benefit reductions in certain circumstances and that
certification does not mean that benefits will not need to be reduced.
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	026: Off
	028: Off
	029: No
	030: The Regulator has clearly put a significant amount of consideration into the appropriate governance structures for CDC schemes and the draft Code is extremely comprehensive. Our response inevitably highlights a number of areas in which we would like to see changes made. However, the draft Code is already a very helpful document and we would encourage the Regulator to finalise this as soon as possible, to enable employers considering CDC schemes to move forward.

We do not have any additional areas to highlight at present. However, we would encourage TPR to update the industry on developments in their expectations, as the first schemes progress through the authorisation process - perhaps via informal routes such as blogs if this allows information to be published sooner. This will ensure the industry is aware of the latest expectations.

We note there were no questions on the supervision and reporting section of the code.  In that section, we were concerned about the proposed deadline of 2 days for notification of “Significant events relating to the ability of the scheme to meet its running costs or maintain the required reserves in appropriate proportions”. As a minimum, this should refer to “2 working days” rather than “2 days”, to ensure events that occur during or very shortly before a weekend, or bank holiday period, are treated appropriately. 

	032: No
	033: We question whether the level of detail is appropriate for single (or associated) employer CDC schemes. Such schemes are likely to be set up by large, relatively paternalistic, employers and it is not clear that the Regulator needs to explore all aspects of the scheme’s operation in such detail in this context. Indeed, there is a risk that such employers will be less likely to set up CDC schemes because of the potentially excessive regulatory hurdles that would be placed in front of them.

We note that parts of this draft Code are very similar to the Regulator’s Code of Practice 15 on the authorisation and supervision of master trusts. We accept that the requirements, as set out in the current draft, are likely to be appropriate when (as is anticipated) the CDC regime is extended to allow CDC Master Trusts, which may involve entities with wider motivations, including profit.  Therefore, as CDC regulations evolve to permit wider forms of CDC (including profit-making master trusts), we believe little extension of the draft Code would be required.

We would suggest the Regulatory attention for single employer CDC be focused on ensuring that benefit adjustments are set at a sensible level each year, that member communication is not misleading and that there will be sufficient funds in the event of a future wind-up.    In other areas – particularly where the risks are similar to or less than a typical DB scheme – we would suggest that the Regulator should not require more than it asks of DB scheme trustees and scheme sponsors. It would therefore be helpful for TPR to clarify in the Code that it will take a proportionate approach in these circumstances.

The graphic at Figure 1 probably requires additional explanation, if it is to be retained. If it is simply intended to show that various issues are related, we question whether it adds clarity.

	035: Off
	036: One specific issue requiring clarification – preferably in the Code itself, but failing that in guidance – is the possibility of providing a lump sum benefit as a ‘qualifying benefit’ from a CDC scheme. Our understanding is that the legislation (in particular, Section 2 and 3(5) of the Pension Schemes Act 2021) does not prevent a CDC scheme paying a lump sum, such as a Pension Commencement Lump Sum (either by commutation or as an additional lump sum) or a lump sum on death, as a ‘qualifying benefit’, provided the benefit structure also includes a pension. As drafted, the ‘What is a CDC scheme?’ section of the Code suggests that a lump sum must be provided through a separate (non-CDC) section – by providing an example of “a lump sum” as a benefit that “must be separated” into a different section that is not subject to authorisation.  We agree that a lump sum could be provided separately, but it should be made clear that CDC sections can also provide lump sums. 

In relation to this, TPR should also confirm that, as a condition of authorisation, the terms for commutation of CDC pension for lump sum (and indeed other member options such as transfer values and early retirement) should be based on central estimate assumptions.

	037: Off
	038: No
	039: See our comments on 3, regarding the suggestion of separate (non-CDC) sections for lump sums.
	040: Yes
	042: It would be helpful to add an example of the anticipated fee for two sections with fairly minor differences (such as an NRA 60 and 65 section).
	041: Off
	043: Off
	044: No
	045: As noted in our response to question 2, the level of detail seems appropriate for a Master Trust but we would hope that a more streamlined assessment of trustee fitness and propriety might be proportionate for a single employer CDC scheme.

We also have a specific concern over the possible unintended consequences of the following comments about the expected “Conduct of individuals involved in the scheme”:
• They have acted to reduce the likelihood of an adverse event recurring;
• There are mitigations to any adverse events with relevance to the role, including frequency, severity, impact, and explanation offered.

These comments might suggest the trustees should adopt a relatively conservative investment strategy, despite this being expected to yield lower returns – this might not be appropriate for a CDC scheme. It is unlikely to be appropriate for CDC scheme trustees to focus exclusively on reducing risks of adverse events when setting their investment strategy. In relation to the wording above, TPR should clarify that the actions / mitigations therefore only relate to operational risks, rather than investment strategy.

It would also be unfortunate if the requirements set the bar so high that it was difficult to achieve inclusion and diversity aims for the trustee board as a whole – for example including younger, less experienced trustees.
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	054: As noted in our response to question 2, the level of detail seems appropriate for a Master Trust but we would hope that a more streamlined assessment of systems and processes might be proportionate for a single employer CDC scheme.  

Rather than including a long and wide-ranging list of “matters more likely to satisfy TPR” it would be more helpful to have a much shorter list of the essential requirements of interest to TPR, in the context of single employer schemes, reflecting the fact that such schemes are likely to be set up by large, relatively paternalistic, employers.  

	055: Off
	056: No
	057: As noted above, the draft Code itself appears disproportionately extensive for single employer CDC schemes.
	058: Off
	059: No
	060: As noted above, the provision of a long list of “matters more likely to satisfy TPR” does not provide clarity.
	061: Off
	062: No
	063: The requirements for the assessment of member communications seem disproportionate. This is an area in which the requirements are even more stringent than in the Code of Practice 15 for Master Trust authorisation and supervision.  In particular, unlike Master Trusts, CDC schemes would be required (in order to be “more likely to satisfy TPR”) to carry out the following exercises:

• Actively encourage members to give feedback on communication and raise concern;
• As part of the process of developing and routinely maintaining communications, views must be sought from a range of members who are representative of the membership as a whole;
• Establish whether members understand the communications – suggested evidence includes surveys of members to establish their understanding of risks and benefits;
• Produce a quarterly report to the trustees on summarising feedback from members and setting out how this has been taken into account and what actions are to be taken;
• Produce an annual report to members, summarising feedback and actions taken and encouraging feedback.

In contrast, the Master Trusts requirements are much less prescriptive, requiring for example (in order to be “more likely to satisfy TPR”) that there is a process for members’ views to be heard by the trustees and that the trustees respond to feedback and take appropriate action.

In our view the challenges of communicating the key issues to CDC scheme members are certainly no more significant than for traditional DC. CDC scheme members need to be aware that their target benefits are not guaranteed and may vary, but there are no decisions (or significantly fewer significant decisions) to be taken by the members. In contrast, members of DC arrangements face important  and complex decisions that will impact their retirement income all the way through their membership of the scheme – from how to invest their savings, and how this should change over time, to how to drawdown or otherwise secure an income once they reach retirement. It seems extremely disproportionate to require more from CDC schemes than DC schemes on member communication.  We suggest that the requirements should be no greater than you require from DC Master Trusts. 

The extent of the consultation and feedback required from members seems disproportionate and establishing whether members understand the communications is very difficult to do in practice. 

As a minimum – if you do retain explicit requirements for trustee and member reporting on communication (which do not appear to us to be explicit requirements of legislation), these should be much less regular. We would suggest no more frequent than annual reports for trustees and no more frequent than 3-yearly reports for members.

It should also be made clear that only certain key communications are in scope.

	064: Off
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	066: 
	067: Yes
	068: Off
	069: See our response to Q12. In addition, the issue seems rather circular – a member would need to properly understand the risks, in order to comment on whether the risks have been adequately communicated to them. 

The ‘litmus test’ of whether the risks have been properly explained to the membership as a whole would be after a significant detrimental event, where benefits have had to be cut back, and whether this comes as a surprise to some members. Such reductions should not happen frequently. It would be appropriate to review communication and obtain member feedback after such events.

	070: Off
	071: No
	072: It is important that any ‘cash’ reserve for meeting costs following a triggering event can be built up over time – so long as the difference is covered through (for example) insurance or guarantees. The draft code appears to provide for this.  However, the draft Code does require a full reserve (including guarantees etc) from ‘day 1’. This is not as flexible as we had hoped and could put all but the largest employers off - until CDC Master Trusts become an option. 

It would be helpful for TPR to therefore clarify that reserves to be held for the 24 month run-on period do not need to include investment expenses which would otherwise be deducted from the scheme’s assets in the normal course of events.

The ‘information about the employer’ seems excessive for employers that have agreed to provide support for the ongoing costs of the scheme. In particular, the Regulator will be collecting (and presumably analysing) much more information than it would collect from a typical DB scheme sponsor – who would typically be responsible not only for ongoing costs but also for a much more significant and potentially open-ended contributions towards the cost of funding the defined benefits. The information seems particularly disproportionate given the size of the employers likely to be considering setting up CDC schemes, where the ongoing costs of the scheme are likely to represent only a small proportion of the employer’s outgoings.

There also appears to be an inconsistency – no information is required where the employer’s only commitment is to pay contributions for the members it employs, whereas a significant amount of information is required where it will also meet the administration costs (even though those costs are likely to be a small proportion of the contributions, if the single employer scheme is to be viable).
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	078: Firstly, it should be stated clearly that the CALP is a plan to meet the costs arising in the 24 months following a triggering event. 

The Code should also state clearly that the CALP can include provision for some of these costs to be met from general scheme assets, within the charge cap, in the same way for an ongoing scheme.  This appears reasonable from first principles and also appears to be envisaged by the inclusion of “revenues generates by the scheme from charges on assets (annual management charges)” in the haircuts table – although this description seems more relevant to a DC scheme with explicit charges on member funds, than a CDC arrangement. Perhaps this could instead refer to “Costs expected to be met from scheme assets (within the charge cap)”?

Under income in relation to benefits, the reference to “the principle sources of income of each participating employer…” is confusing. We believe the purpose of the CALP is to ensure the scheme has sufficient funds, following a triggering event, without support from participating employers. If such support can be taken into account as an asset, this needs to be spelt out much more clearly. If it cannot, it is unclear why this information is included in your list.

Finally, as noted in the response to question 2, the level of detail seems appropriate for a Master Trust but a more streamlined CALP would be proportionate for a single-employer CDC scheme.  

	079: Off
	080: No
	081: Despite your reassuring comment that TPR do not expect the strategy “to be exhaustively detailed” the level of detail set out does appear to be relatively exhaustive.  We would hope that the strategy document could be relatively high level, given the trigger event will generally be expected to be many years in the future and there will therefore be a significant level of uncertainty on the details that might be relevant at that time.
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	087: This seems reasonable. Planning can be more fruitfully carried out in the run up to closure, when more information will be available and the planning can be more precise. We suggest that trustees should only be required to plan for continuity option 3 if this option is considered a realistic possibility.  
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	090: We are broadly happy with the comments on scheme design although we do have some comments on the details.

In the ‘scheme rules’ section there is a helpful comment that you expect trustees to obtain legal advice on how the scheme rules meet the legislative requirements on benefit calculation and adjustments and make this available to the scheme actuary. This an area on which the actuary is required to comment, in the viability certificate, on a non-actuarial issue and will need to consider the legal advice obtained – it would make sense for the actuary to rely on the legal advice obtained by the trustees. However, the sentence at the end of this section emphasises the need for the actuary to decide how to comply with these requirements and suggests this could include obtaining their own legal advice. This is helpful, albeit could be a costly expense for the scheme to ultimately bear – our preference would therefore be for the actuary to be able to reply on legal advice obtained by the trustees. 

The viability certificate also requires the scheme actuary to comment on the accuracy of certain specific aspects of member communication – as you list in the ‘scheme communication’ section under points a to c. However, the paragraph which follows refers more widely to “their communications to members” and “generic communications and templates”. It needs to be clarified that the actuary need only consider the specific aspects of member communication set out in the legislation, and listed at points a to c above. 

The comment under ‘testing and modelling in respects of the scheme’ that “the assumptions used in testing and modelling should be central estimates” is not correct. Testing and modelling is likely to consider variation from the central estimates, looking at a range of possible scenarios. This should be clarified.

In the viability certificate section, it would be helpful to add a cross reference to the template certificate in Appendix A.

	091: Yes
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	093: Guidance on allowance for member options, such as CETVs and commutation factors, is likely to be appropriate. TPR could helpfully confirm that such options should be based on central estimate assumptions.

Regulation 19(2) allows trustees (subject to scheme rules) to instruct their actuary to allow for post valuation experience in completing the actuarial valuation. As CDC schemes are in any case subject to annual valuations, and post valuation experience will make it difficult to complete a valuation based on a moving target, we suggest that the guidance should state that this approach is only expected to be adopted in exceptional circumstances.

See our comments under the next question, on guidance relating to testing and modelling.
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	096: It is clear that some testing and modelling will be required but not the required extent of such testing and modelling.  The comment that “This will include an understanding of the downside risk and the likelihood of cuts in benefits, as well as the level of variation” is helpful.

TPR should provide more details on the level of testing and modelling required as your thinking evolves in this area. This could be communicated by guidance or, at least initially, by less formal means – such as a TPR blog. In particular, TPR should seek to avoid a situation where applications for authorisation are rejected because TPR internal requirements have firmed up or moved on without this being communicated to the industry.
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	099: This would be appropriate at set up and perhaps every 3 to 5 years thereafter, or if there are significant developments. We strongly support you comment in the draft code that annual asset liability modelling would not be expected.
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	102: It will be important for the investment adviser and the actuary to liaise closely, and the Code of Practice should encourage this. The actuary is likely to consider the investment strategy as part of their consideration of ‘soundness’ and if changes to the investment strategy, or perhaps the investment adviser’s views on central estimates, were not considered reasonable by the actuary this could potentially prevent the actuarial certification being provided. Clearly it would be in all parties’ interests for any such potential areas of disagreement to be debated well before the actuary’s certification is required.  We would suggest that the Code encourage the trustees to ensure their advisers work together appropriately and to allow the actuary an opportunity to comment on any material proposed changes in the investment strategy, for this reason.
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	105: It would be helpful to add commentary about the approach the Regulator would expect where the live running tests are not passed, so the viability certificate cannot be provided.

It would also be helpful to clarify that the second gateway test and the first live running test refer to each active member, rather than each member.
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	108: This is helpful. We suggest that it might also be helpful to make it clear on the document that that the scheme design allows for benefit reductions in certain circumstances and that certification does not mean that benefits will not need to be reduced. 
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